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THERE are sO many improvements 
that might be made in our rules of 
practice, both at law and in equity that 
the best thing to do is to make a thor- 
ough revision of the whole subject af- 


ter a careful study of the new English 
system and of the practice of other 
states. In the mean time, however, 
until somebody can be found strong 
enough to move New Jersey conserva- 
tism without disturbing it too rudely, 
there are some manifest defects tbat 
may as well be removed at once. 

The attachment act is full of incon- 
sistences, ‘Some of them we pointed 
out in the July number of the JourNnaL 
(page 195.) There ought to be a pro- 
vision for the attachment of the prop- 
erty of a debtor about to abscond or 
about to make a fraudulent disposition 
of his property and an attachment in 
case of a debt contracted by fraud. 
Arrest is a very unsatisfactory remedy 
on both sides, 

An arrest might be more effectual 
than it is, if there were some provision 
in the insolvent act for notice to the 
plaintiff's attorney in case of an appli- 
cation for a discharge. Under the 
present law a non-resident plaintiff re- 
ceives practically no notice of the appli- 
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cation. It is only necessary to publish 
it in some newspaper of this state, in 
the Cape May Ocean Wave for example, 
when the case is in Warren County. 
There is an amendment greatly need- 
ed in the Chancery practice. This is 
shortening the time allowed to answer. 
Equity cases often require speedy re- 
lief. We have Vice-Chancellors whose 
duty and pleasure it is to dispatch 
cases rapidly when they are brought 
before them, but a defendant cannot 
be compelled to answer the simplest 
bill until the expiration of seventy days 
from the time it is filed.. This is often 
a grievous wrong to the plaintiff. A 
subpcena ought to be returnable forth- 
with. The appearance on the return 
day is a mere fiction. The time for 
answering ought to run from the ser- 
vice of the subpoena, or if a return day 
is desirable for the sake of fixing the 
same time for all the defendants, then 
let it be within two or three days after 
service upon all, The time for answer- 
ing might then be made thirty days 
from tbe return of the subpeena. This 
is ample time in almost every kind of 
case and if in any case it should be too 
short, an extension could be had on ap- 
plication to the court. Under the pres 





ent rule, we venture to say there is no 
case in which the defendant begins to 
prepare bis answer until after the end 
of the first thirty days, 

If it is thought best not to shorten 
the time for the foreclosure of mort- 
gages—which is indeed full long 
enough—it might be provided that 
execution should be still further delay- 
ed after decree. 





An interesting question in regard to 
discrimination in charges on the part 
of common carriers was determined in 
Hays v. Pennsylvania Company, U. 
S. Cireuit Court, N. D. Ohio, June, 
1882. The complainants were engaged 
in mining coal near the defendant's 
road and were wholly dependent upon 
that road for transportation. They 
complained that the defendant discrim 
inated against them in the rates charged 
for carrying coal. It appeared that the 
defendant's rates were $1.60 per ton 
with a rebate of from thirty cents to 
seventy cents per ton to all persons 
shipping 5,000 tons or more during 
the year, the amount of rebate being 
graduated by the number of tons fur- 
nished by each shipper. Under this 
rule the plaintiffs were obliged to pay 
higher rates than were exacted of other 
persons. The court held that this was 
an unlawful discrimination. A com- 
mon carrier is obliged to deal with all 
persons on equal terms. To carry 
goods cheaper for those who furnish 
the larger quantity is unfair to the 
smaller dealers, and gives an undue 
a.lvantage to large capital. If the 
railroads have power to do this there 
is danger that they may so deal with 
large capitalists as to enable them to 
extinguish competition and monopolize 
business to the joint advantage of 
themselves and the railroads and the 
detriment of the community. 
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The court distinguished the case of 
Nicholson v. Great Western Railway 
Co., 5 ©. B. N.S. 366, in which the 
contract to ship coal at a lower price 
than usual was made upon the con- 
sideration that the coal should be de- 
livered to the company in fully loaded * 
trains at the rate of seven trains per 
week, and that the annual gross revenue 
from the shipments should not be less 
than £40,000 per annum. 

The decision in the principal case goes 
beyond that of the N. J. Court of Errors 
in Messenger v. Penn. R. R. Co., 8 Vr. 
531. In that case the agreement was to 
carry hogs for the plaintiffs and seven 
other persons at so much less than 
they charged any other shippers. - The 
court held this to be unlawful, but they 
added, “it must not be inferred that a 
common carrier in adjusting his price 
cannot regard the peculiar circum- 
stances of the particular transporta- 
tion. Many considerations may prop- 
erly enter into the agreement for car- 
riage or the establishment of rates, 
such as the quantity carried, its na- 
ture, risks, the expense of carriage at 
different periods of time and the like.” 

This, however, cannot be regarded 
as an intimation that the Conrt of 
Errors would not agree with the U. S. 
Circuit Court in the decision above 
quoted, that a discrimination made 
with reference to quantity alone is in- 
valid in a case where there is no agree- 
ment binding the shipper on bis part 
to furnish a definite quantity of freight 
in consideration of the reduction in the 
rates. 





Tue RULE that distinguishes a mistake 
oflaw from a mistake of fact inthe mak- 
ing of an agreement is no doubt well es- 
tablished, and is probably necessary to 
the administration of justice, but it is 
a hard rule and has been applied more 
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severely than the principle on which it 
is founded demands. The distinction 
between law and fact has been arbi- 
trarily made. The point of law is often 
the very fact which is at the foundation 
of the intended agreement, and a 
material mistake in this makes the 
agreement wholly different from what 
was intended. An example of this is 
furnished in the case of Sampson v. 
Mudge, U. 8. Circuit Court, D. Mass. 
13 Fed. Rep. 260, where the mistake 
was that of a scrivener in one state in 
regard to the law of another. Lowell, 
J., said: “Itis clear that if there is 
any difference as to the amount of evi- 
dence required, or in any other way, 
between correcting a mistake of law 
and one of fact, the mistake of a 
scrivener in Louisiana as to the law of 
Masachusetts is a mistake of fact.” He 
said also: “It is the law of Massa- 
chusetts, as elsewhere, that the mistake 
of ascrivener in drawing a deed, wheth- 
er it be a mistake of law or fact, 
whereby he fails to carry out the pre- 
vious agreement of the parties, may 
be corrected in equity.” 





THERE are several important cases in 
the second part of VIII Stewart which 
has lately been published. Ludlow v. 
Ludlow on page 480 is an an interest- 
ing discussion as to what is meant by 
the presence of the witnesses on the 
execution of a will. Mr. Stewart has 
added a learned note upon the subject, 

The Lehigh Coal & Navigation Co, 
v. Central R. R. Co. of N. J., p. 349, 
is the decision upon the right and 
duty of the directors of the latter com- 
pany to hold an election while the 
company is in the hands of a receiver. 

Hoyt v. Tuers, p. 359, is a sort of 
Enoch Arden case without the romance. 
The facts, however, are worth reading 
and the decision is that the complain- 
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ant in a partition suit, if his legal title 
is disputed, must first establish it at 
law. The Court of Chancery will not 
settle it on the hearing, but will retain 
the suit until the legal title is estab- 
lished. The case appeared in this 
Journa in June last, p. 175. 

Lanning v. The Sisters of St. Fran- 
cis is made the occasion of an elabor- 
ate note by the reporter upon misno- 
mer of a legatee. It cites many au- 
thorities. 

Wetherbee v. Baker, p. 501, is a val- 
uable discussion by the Court of Er- 
rors of the liability of subscribers to 
the stock of corporations. It was a suit 
by a judgment creditor against stock- 
holders of a corporation to compel pay- 
ment of their unpaid subscriptions to 
the capital stock and the court held: 
1. That such a suit can only be prose- 
cuted by a creditor suing in behalf of 
all the creditors of the corporation. 2. 
That the corporation is a necessary 
party to the suit. 3. That all the prop- 
erty and assets of the corporation must 
be brought into the suit and put in the 
course of administration. 

Cutter v. Kline, p. 534, is a decision 
of the Court of Errors in regard to the 
absolute verity of a judgment at law. It 
denies the Chancellor power to post- 
pone a lien claim to a mortgage on the 
ground of an admitted mistake in the 
judgment on the lien claim. 

Mr. Stewart has made it the subject 
of very careful note citing many au- 
thorities. He enumerates the cases in 
which equity has granted relief and 
those in which it has refused to grant 
relief in enjoining a judgment at law. 





Tuer decision of Mr. Justice Field in 
the case of Quong Woo, which has 
now appeared in the Pacific Coast Zaw 
Journal, did not turn upon the treaty 
with China, but upon the general rights 








of citizens as against the municipal 
authorities. The Supervisors of San 
Francisco had passed an ordinance for- 
bidding any person to establish or car. 
ry on a laundry within the chief busi- 
ness portion of the city without a 
license and that no license should be 
granted without a written recommenda- 
tion from at least twelve citizens and 
taxpayers. Quong Woo, whose laun- 
dry had been established for eight 
years, was imprisoned because he car- 
ried on his business without a license» 
which he said he could not obtain be- 
cause of the emnity of the people to- 
wards his race. 

Upon an application on habeus cor- 
pus for his release, the question was 
whether this ordinance restricting laun- 
dries was within the power of the su- 
pervisors. The law of California au- 
thorized these supervisors to “ prohibit 
or to regulate all occupations, etc., 
which are against good morals, con- 
trary to public order and decency, or 
dangerous to public safety.” Justice 
Field decides that their power is limi. 
ted by this language. They may sup- 
press an occupation which is immoral, 
disorderly or dangerous. A laundry is 
not any of these. Should some _par- 
ticular laundry be so conducted as to 
become a nuisance, that one might be 
controlled ; but a general probibition 
or restriction applicable to any and all 
establishments of the kind is beyond 
municipal authority ; is unjust, oppres- 
sive and unequal. If such an edict 
against laundries were good, super- 
visors might require lawyers, bankers, 
merchants, mechanics, printers, indeed 
all business men, to close their estab- 
lishments unless they could obtain con- 
sent of their immediate neighbors ; and 
the pursuit of any man’s vocation might 
be made dependent, not upon his 
wishes and means, but upon the caprice 
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of persons whom he could not control. 
Municipa! officers have no such sway 
as this ; they must exercise any power 
conferred upon them to regulate lawful 
vocations reasonably, and so as to ad- 
vance the public good. 





Tue collection of debts from insolv- 
ent cities and counties is beset with 
many difficulties. The courts may 
order taxes to be levied but the col. 
lection of the money must be made 
through the ordinary machinery of the 
city government. In the case of the 
city of Memphis, Meriwether v. Gar- 
rett, 102 U. S. 472, it was held that the 
court which has rendered a judgment 
against a town cannot appoint,a re- 
ceiver to collect taxes levied for the 
payment of it, if there is a public offi- 
cer who is charged with the duty of 
collecting taxes. It was left unde- 
cided whether a receiver may be ap- 
pointed if there is no public officer 
who is charged with this duty. Now 
Mr. Justice Mathews has held in 
Thompson v, Allen County, 13 Fed. 
Rep. 99, that the court cannot ap- 
point a receiver even though there is 
no one to discharge the duties of col- 
lector on the part of the corporation. 
In this case the return to the man- 
damus declared that no suitable person 
could be found who was willing to dis- 
charge the office of cullector. Judge 
Matthews said that in this case there 
was in contemplation of law a person 
charged with the duty of collecting the 
tax, but that even if this case did not 
come within the letter of the former 
case it was concluded by the logic and 
spirit of the decision. ‘ The collection 


of a public tax,” he said, “‘as much be- 
longs to the authority of the state as 
its levy and assessment, and the rea- 
sons which forbid a court to supply the 
latter apply with equal force to the 
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former. The tax, when assessed, is not 
a fund which can be dealt with by a 
court as an equitable asset or a chose 
in action subject to an implied trust. 
The levy and assessment is a step in 
the process of which the collection is 
another, and that proceeding is the 
only agency known to the law by which 
the desired result can be obtained. The 
jurisdiction of this court is confined to 
compelling the state officers to per- 
form their duty under the state laws, 
and no substitute can be invented. 
Baxter, Circuit Judge, dissented, and 
the case was certified to the Supreme 
Court. Judge Baxter’s views are ex- 
pressed in his opinion in Garrett v. 
Memphis, 5 Fed. Rep. 860, delivered 
on entering the mandate of the Supreme 
Court in the case of Meriwether v. 
Garrett. This opinion of Judge Bax- 
ter isa vigorous and spirited discus- 
sion of the question whether taxes con- 
stitute equitable assets of a municipal 
corporation that has been dissolved 
and can be collected by a receiver ap- 
pointed by the Court of Chan- 
cery. His views were not in ac- 
cordance with the opinion of the Su- 
preme Court, but the discussion may 
prove interesting in view of the new 
phase of the question which is now to 
go to the Supreme Court. The case of 
Meriwetber v. Garrett is referred to 
by the New Jersey Supreme Court in 
Lyon v. Elizabeth, 14 Vr. 161, and in 
Munday v. Rahway, Ibid 347. In the 
latter case the court say, “In the 
latest decision of the Supreme Court of 
the United States upon this subject all 
the judges concur in the view that the 
power of taxation is legislative, that 
the levying of taxes is not a judicial 
act, but one which belongs to the 
legislative department exclusively, to 
be performed upon considerations of 
policy, necessity and public welfare.” 





Brewis v, City of Dulith and Vil- 
lage of Duluth,U. 8. CircuitCourt, Dist. 
Minesota, 1 Fed. Rep. 3384, is a case 
upon the apportionment of the liability 
of a municipal corporation among the 
bodies into which it has been divided 
by the Legislature. In this case a 
village had been created by the Legis- 
lature out of a part of the territory of 
a city and the existing debt had been 
apportione with reference to the 
amount of taxable property in each di- 
vision. It was held that the city and 
village corporations were liable re- 
spectively for the indebtedness in pro- 
portion to taxable property in each. 
The court said: “It is competent for 
the Legislature, in making such divis- 
ions, to apportion the obligation of the 
divided territory as to it may seem 
just. In the absence of such legisla- 
tive apportionment, the old manici- 
pality, if still existing, must bear the 
entire debt,and cannot enforce con- 
tribution from the municipality to 
which parts of its taxable property 
have been annexed. Ifa municipality 
has been abolished and its territory 
divided among other municipalities, 
then a creditor may pursue his demand 
against the latter for their equitable 
proportions thereof. When an old 
corporation is dissolved and a new one 
created embracing substantially the 
same territory as the old, the new 
municipality becomes liable as succes- 
sor for the debts of the old, although 
the respective charters differ in many 
respects, and consequently an action at 
law will lie,” referring to Broughton v. 
Pensacola, 93 U. S. 266; Laramie Co. 
v. Albany Co., 92 U. S. 307; New 
Orleans v. Clark, 95 U. S. 644; Mt. 
Pleasant v. Beckwith, 100 U.S. 514; 
O'Connor v. Memphis, 13 Cent, Law 
Jour, 150. 

The question of the right of .a po- 








litieal division to taxes raised in 
a part of it was decided in Heckel v. 
Sandford, 11 Vr, 180, where it was 
held that the treasurer of Belleville 
township could recover of the treasurer 
of the Belleville polling district money 
paid to him as taxes on property 
within the district. The polling dis- 
trict had been abolished and the old 
township organization revived. The 
polling district was included within the 
limits of the township. The decision 
was governed to some extent by a 
statute. P. L. 1876, p. 297. 





A NEw case on removal of causes ap- 
pears in 104 U.S. Rep., Railroad Co. 
v. Koontz. The petitioner having pre- 
sented a proper petition, an order for 
removal was refused by the state court 
and the petitioner went to trial on the 
merits and neglected to file the record 
in the Circuit Court at the next term. 
After the petitioner had been defeated 
on the merits in the state court, he ap- 
pealed to the United States Supreme 
Court from the order of the state court 
refusing a removal. The Supreme 
Court held that be had a right to a 
removal when he applied for it, that 
the state court had no jurisdiction to 
proceed after the petition was present- 
ed, that the jurisdiction of the Circuit 
Court attached at once and was not 
lost by the failure to file the record on 
the first day of the next session. This 
can be permitted to be done afterward 
on good cause shown. Good cause is 
presented when it appears that the 
state court refused the order for 
removal and forced the petitioner to a 
trial. Where the removal is denied by 
the state court the petitioner loses no 
right by contesting the suit on the 
merits in the state court. He may 
either remain in the state court under 
protest and insist on the remoyal after- 
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wards, or he may enter the record in 
the Circuit Court and require the ad- 
verse party to litigate with him there, 
even while the state court is going on. 


REFUSAL TO PERFORM A CON- 
TRACT. 





There has been some difference of 
opinion among the judges upon the 
question “whether an absolute refusal 
to perform a contract will furnish a 
cause of action before the time of per- 
formance has arrived.” 

If one party has declared positively 
that he will not perform the contract 
must the other party wait until the 
time of performance has arrived, it 
may be until some distant or uncertain 
day, or may he treat the refusal as a 
breach and bring an action at once ? To 
delay the action after the right has ac- 
crued might be a serious disadvantage, 
and to bring it prematurely would re- 
sult in a defeat which would, to say the 
least of it, be mortifying to the coun- 
sel engaged. It may be interesting, 
therefore, to trace the course of decis- 
ion on the subject and to see what au- 
thorities there are on each side of the 
question. We think it will appear that 
the law is not entirely settled in the 
manner suggested by our own Su- 
preme Court in a recent decision, 
Parker v. Pettit, 14 Vr. 517. The 
court does not decide the question but 
only makes a passing observation 
which may be cunstrued as an expres- 
sion of opinion, and while it leaves the 
question open for a contrary decision 
may have the effect of misleading the 
opinion of counsel. Speaking of a 
refusal to perform a contract, the court 
says: “It was such a refusal as— 
being unretracted—th ugh it did not 
of itself amount to a breach of the 
contract so as to authorize a suit be- 
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fore the time of performance ar- 
rived, was evidence of a waiver and 
dispensed with performance by the 
other party.” From this it might 
be inferred that it was the opinion of 
the court that a refusal before the time 
does not amount to a breach so that 
suit can be brought at once.* This, 
we think, is not the rule established by 
the latest English authorities. 


It was decided as early as 1827, that 
' if the defendant had put it out of his 
power to perform, the plaintiff was ex- 
cused from the performance of con- 
ditions precedent on his part and was 
not obliged to delay his action until 
the expiration of the time allowed by 
the contract for the performance on 
the part of the defendant, Ford v. 
Tiley, 6 B. & O. 325, andagain in 1846, 
Short v. Stone, 8 Q. B, 361, and Love- 
lock v. Franklyn, 8 Q. B, 371. In 
Philpotts v. Evans, 5 M. & W. 375, it 
was held that a refusal to perform was 
not such a breach as to entitle the de- 
fendant to have the damages assessed 
as of the time of the refusal. It was 
the defendant, observe, who insisted 
on the refusal being considered a 
breach. This decision was approved 
in Ripley v. McClure, 4 Exch. 345. The 
court, Parke, B., said: “We think that 
if the jury had been told that a re- 
fusal before the arrival of the cargo 
was a breach, that would have been in- 
correct. We think that point rightly 
decided in Philpotts v. Evans.” Phil- 
potts v. Evans was not essentially. dif- 
ferent from the case of Leigh v. Pater- 
son, 8 Taunton, 540, decided in 1818, 

Mr. Parsons in his work on Con- 





*It has been suggested that a contrary doc- 
trine is to be inferred from the decision in 
State v. Maackens, 9 Vr. 564, but in that case 
the breach had already occurred. The delay 
of sixty days was only condition. 





tracts, citing these three cases, lays 
down the following rule : “If one bound 
to perform a future act, before the time 
for doing it, declares his intention not 
to do it, this is no breach of his con- 
tract, but if his declaration be not with- 
drawn when the time comes for the 
act to be done, it constitutes a suffi- 
cient reason for the default of the 
other party,” 2 Parsons’ Contracts, 
676, fifth or sixth edition. “The prin- 
ciple, however,” he adds in a note, “is 
drawn in questiun in the recent case of 
Hochster v. De la Tour,” citing also 
Cort v. Ambergate, etc., Ry. Co. 17 Q. 
B. 127. The first edition contains a 
long note upon these cases, vol. 2, 
p- 179. 


Cort v. Ambergate, etc., Railway Co., 
17 Q. B. 127, is cited in connection 
with this subject, but it is not precise- 
ly in point, In this case it was held 
that where there is an executory con- 
tract for the manufacturing and sup- 
ply of goods from time to time, to be 
paid for after delivery, if the purchaser, 
having accepted and paid for a portion 
of the goods contracted for, gives no- 
tice to the vendor not to make any 
more as he will not accept or pay for 
them, the vendor having been desirous 
and able to complete the contract, may 
maintain an action for breach of the 
contract without manufacturing and 
tendering the rest of the goods. Here, 
it is true, the time of performance had 
not arrived because it depended on the 
making of the goods by the plaintiff, 
but the decision is only that the re- 
fusal of the defendant was a waiver of 
the condition precedent to be per- 
formed by the plaintiff,so that he 
could bring’ his action without having 
performed the condition. This con- 
dition was the only obstacle to the 
action and that the defendant was not 
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in a position to insist upon. The judg- 
ment in this case was delivered by 
Lord Campbell in 1851. 

The next decision was in the well- 
known case of Hochster v. De la Tour, 
in 1853, 2 El. & Bl. 678. In this case 
the declaration was on an agreement 
to employ the plaintiff as courier to 
travel with the defendant for three 
months from a certain day which had 
not arrived when the suit was begun. 
The declaration averred that the plain- 
tiff from the time of the agreement till 
the refusal of the defendant to perform 
was ready and willing to perform bis 
part of the contract, and it alleged as 
abreach that before the day fixed for 
the commencement of the employment, 
the defendant refused to perform the 
agreement and discharged the plaintiff 
from performing it and wrongfully 
wholly put an end toit. On motion in 
arrest of judgment, it was held that a 
party to an executory agreement may, 
before the time for executing it, break 
the agreement either by disabling him- 
self from fulfilling it or renouncing the 
contract; and that an action will lie 
for the breach of the contract before 
the time fixed for the performance. 
Judgment was given for the plaintiff. 
In this case the court relied somewhat 
upon the fact that the contract created 
a continuing relation between the 
parties which was broken by the re- 
fusal so that the case might be consid- 
ered analogous to a case of an engage- 
ment to marry, but the decision was 
based on the broad ground that if the 
renunciation of the contract by one 
party dispenses with the condition to 
be performed by the other, there seems 
to be mo good reason for requiring 
that other to wait till the day arrives 
before seeking his remedy. It is io 
be observed, however, that the court 
said that the refusal alleged in the de- 





claration was nota mere passing inten- 
tion but could only be proved by show- 
ing a complete renunciation, or that 
the defendant had disabled himself 
from performing. The judgment in 
this case was delivered by Lord Camp- 
bell, Lord Coleridge concurring. The 
opinion was evidently given with some 
hesitation and with the suggestion was 
made that it was open to review by a 
higher court. 

In Reed v. Hoskins and Avery v. 
Bowden, 5 El. & Bl. 729, affirmed on 
appeal 6 El. & Bl. 953, it was held that 
where the plaintiff declined to accept 
the refusal as final and insisted on 
waiting for performance and before the 
time arrived war broke out and the de- 
fendant was excused from performing, 
the plaintiff could not then maintain 
an action for the prior refusal. The 
same thing was held in Barrick v. 
Buba. The refusal in this case was 
held not to have been absolute and 
final. After these came the case of 
Danube & Black Sea Co. v. Xenos, 11 
C. B, N. S. 152, affirmed on appeal, 13 
C. B. N. S. 825. In this it was held 
that where two parties enter into a 
contract which is to be performed at a 
fature day, and before the day of per- 
formance arrives one of them gives the 
other notice that he will not perform 
it, the other is at liberty to treat such 
renunciation as a breach of the con- 
tract and to sue them thereon without 
waiting for the day of performance. 
Erle, C. J., referred to Avery v. Bow- 
den as a case where the refusal was not 
accepted and did not amount to a 
breach, and said: “‘ But where there is 
an explicit declaration by the one party 
of his intention not to perform the con- 
tract on his part which is accepted by 
the other as a breach of the contract, 
that beyond all doubt affords a cause 
of action.” 
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Frost v. Knight, L. R. 6 Exch, 322, 
was a case of breach of promise of mar- 
riage. The agreement was that the de- 
fendant should marry the plaintiff us 
soon as the defendant's father should 
die. In the meantime he married an- 
other woman, and the plaintiff brought 
her action during the father’s lifetime. 
Kelly, 0. B., wrote a very vigorous 
opinion in which he sxid the result of 
the old authorities was plainly that an 
action could not be brought for a 
breach of a contract before the time 
for performance and distinguished 
Danube & Black Sea Co. v. Xenos. Of 
Hochster v. De la Tour, he said that it 
is not only unsupported by any pre- 
vious authority, but directly opposed 
to the principle of several cases and he 
held that at all events it was not ap- 
plicable to a breach of promise to mar- 
ry at a time which depends on a con- 
tingency. , Channel, B., concurred, but 
said he did‘hot wish to be considered 
as overruling Hochster v. De la Tour. 
Martin, B., dissented because of the 
authority of that case. Frost v. Knight 
came beforv the Exchequer Chamber 
on appeal and was reversed. Lord 
Cockburn read the opinion of the court. 
His summary of the law as derived 
from the authorities is important. He 
said: “The cases of Lovelock v. 
Franklyn, 8 Q. B. 371, and Short v. 
Stone, 8 Q. B. 358, which latter case 
was an action for breach of promise of 
marriage, had established that where a 
party bound to the performance of a 
contract at a future time puts it out of 
his own power to fulfil it, an action 
will at once lie. The case of Hochster 
v. De la Tour, upheld iv this court in 
Danube & Black Sea Co, v. Xenos, 
went further, and established that no- 
tice of an intended breach of a contract 
to be performed in future had a like 
effect. The law with reference to a 
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contract to be performed at a future 
time, where the party bound to per- 
formance announces prior to the time 
his intention not to perform it, as er- 
tablished by the cases of Hochster v. 
De la Tour and the Danube & Black 
Sea Co. v Xenos on the one hand, and 
Avery v. Bowden, Reid v. Hoskins and 
Berwick vy. Buba on the other, may be 
thus stated. The promisee, if he pleases, 
may treat the notice of intention as in 
operation, and await the time when the 
contract is to be executed, and then 
hold the other party responsible for 
the consequences of non performance; 
but in that case he keeps the contract 
alive for the benefit of the other party 
as wellas his own. * * * On the oth- 
er hand, the promisee may if he thinks 
proper treat the repudiation of the 
other party as a wrongful putting an 
end to the contract, and may at once 
bring his action as on a breach of it.” 
Byles, J., placed his decision on the 
ground that a sort of status bad been 
established by an engagement to 
marry, which was destroyed by the re- 
fusal. He admitted, however, that it 
had been laid down by the Court of 
Common Pleas in Wilkinson v. Verity, 
L. R. 6 C. P. 206, and the Court of 
Errors in Danube & Black Sea Co. v. 
Xenos, that an absolute unconstitu- 
tional renunciation of a contract before 
the time of performance amounts to a 
breach, though only at the election of 
the promisee. It would seem, there- 
fore, that the result of the authorities 
may be truly stated in the words of 
Mr. Justice Wilkes in Wilkinson v. 
Verity. Wherea man undertakes to do 
an act upon a future day, and before 
the day arrives disables himself from 
performing the act, or positively and 
absolutely refuses to be bound by or 
perform his contract, and, so to speak, 
declares the bargain off himself, and 
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absolves the opposite party, it is the 
option of the opposite party at his 
election to treat that conduct, as itself 
a violation and breach of the contract, 
or to insist on holding the repudiating 
party liable and sue him for non-per- 
formance at the day. The misconduct 
of the party who acts in fraud of the 
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bargain in such cases gives ‘the other 
party thereto the election of suing 
either for the first violation or for non- 
performance at the day, and does not 
furnish the wrong-doer with an answer 
to the latter. We may examine the 
American cases some other time. 
E. Q. K. 





U. S. CIRCUIT COURT, DISTRICT OF NEW JERSEY. 


PATEN T—INJUNCTION—EQUITA- 
BLE JURISDICTION. 


Charles Spring et al., v. The Domestic Sewing 
Machine Co. 
[Filed Aug. 16, 1882.] 

1. After interlocutory decree and order of ref- 
erence to a Master for an account, rule to 
show cause why the decree should not be 
opened and a re-hearing ordered, granted. 

2. In order that the court may have juris- 
diction in equity, the complainants not be- 
ing entitled to an injunction, some other 
ground for equitable relief must be disclos- 
ed in the bill, besides 2 naked account for 
profits and damages. 

3. Although the question of jurisdiction was 
not raised in the pleadings or adverted to 
on the final hearing, it is never too late, 
during the pendency of the proceedings, for 
the court to examine into its right and pow- 
er to make a decree or enter a judgment in 
@ case. 

4. In the Federal Courts especially, where 
jurisdiction rests solely upon the facts, which 
appear in the record of the suits, it has long 
been the practice of the judges, at avy stage 
of the proceedings, sua sponte, to decline 
jurisdiction and dismiss the case, when the 
want of authority to act becomes apparent. 

5. To entertain a suit in equity, when the 
party basa plain and complete remedy at 
law, is to deprive the defendant of his con- 
stitutional right of trial by jury. 

6. Notwithstanding § 723 of the Revised Stat- 
utes there remains a limited range of cases 
in which equitable jurisdiction continues to 
be exercised concurrently with that at law. 





7. The remedy at law, although existing, seems 
less practical and less efficient to the ends of 
justice, and its prompt administration, than 
the remedy in equity. 

8. Action may be maintained by joint owners 
of a patent, who have not transferred their 
claims for damages and profits, to recover 
past damages for infringement within the 
period of time of their ownership, though 
neituer, when the suit was instituted, had 
any interest whatever in the title to the 
patent. 

9. § 4919 of the Rev. Stat. includes, not mere- 
ly an interest in the title of « patent, but 
in the damages and not as patentee only, 
but as assignee as well. 

10. Sembdle. ‘hat the assignee of a part inter- 
est in a patent and accrued damages, may, 
during the life of the patent, in a suit for 
damages brought in his own name, obtain 
an injuvection against future infringement. 

11. Where a bill for profits and damages was 
for a period ending iv 1876, complainants 
were not entitled to an injunction, the bill 
being filed in 1879 and before the expiration 
of the patent. ; 

12. Ruling in Root v. Lake Shore, ete., R. R. 
followed. The complainants not being en- 
titled to an injunction but having an ade- 
quate remedy at law, the court in equity has 
no jurisdiction. 

On applicaticn for re-hearing. 
Mr. George E. Bettonand Mr. Geo. 

S. Bouwtwell for complainants. 

Mr. John Dane, Jr., for defendants. 
Nrxoy, D. J.: An interlocutory decree 
was entered in the above stated case, 
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in favor of the complainants, on the 
22d day of May, 1882, and an order of 
reference made to the Master for an 
account. The defendant company now 
comes in and asks for a rule upon the 
complainants, to show cause why the 
decree should not be opened, and a 
re-hearing ordered. 

Four reasons are assigned for such 
an order: the first and second of 
which are frivolous, but the third and 
fourth seem to have merit. The third 
raises the question of the want of juris- 
diction of the Court in Equity, in view 
of the recent decision of the Supreme 
Court in Root v. The Lake Shore and 
Michigan Sout!.ern Railway Company, 
21 Off. Gaz. 1112, and the fourth pre- 
sents evidence of the existence and 
public use of a machine, in Watertown, 
Conn., prior to the date of the com- 
plainants’ invention, which, if true, sug- 
gests very grave doubts in regard to 
the novelty of the complainants’ patent. 

The patent in controversy was origi- 
nally issued to Charles and Andrew 
Spring, as their joint invention, for the 
period of fourteen years, from the 10th 
of May, 1859. At the expiration of 
the term, its life was extended for 


seven years from the 10th of May, 1873. 


The complainants, Charles Spring and 
John F. Wood, were its owners from 
May 12, 1873, to December 23, 1876, 
and the present suit was brought to 
recover profits and damages, for its in- 
fringement, by the defendant company 
during that period. On the 23d of 
December, 1876, Charles Spring assign- 
ed his interest to the Howe Machine 
Co., and there is another action pend- 
ing here against the same defendant, 
in favor of Wood and the Howe 
Machine Co., for infringement since 
that date, and which has not yet been 
brought to final hearing. It is evident 
rom this statement, that the only claim 
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which the complainants can ‘maintain 
in this suit are the profits which they 
lost and the damages they sustained 
from the defendant's infringement, dur- 
ing their joint ownership from May, 
1873, to December, 1876. The patent 
had not expired, indeed, when the bill 
was filed, as was the case in Root v. 
The Railway Company, supra, but 
these complainants, in a bill for dama- 
ages and profits, ending in 1876, were 
not entitled to an injunction, restrain- 
ing the defendants from infringement 
in 1879. Considering the peculiar re- 
lations of these complainants to the 
patent, and remembering that they ex- 
pressly limited their demands, in their 
bill of complaint, for the profits and 
damages to the date when Charles 
Spring transferred his interest to the 
Howe Machine Company, it would seem 
that they had a plain, adequate and 
complete remedy at law to recover all 
that they were permitted to ask for in 
this suit. Not being entitled to an in- 
junction, some other ground for equi- 
table relief must be disclosed in the 
bill, besides a naked account for profits 
and damages, in order to give the court 
jurisdiction in equity. 

But without expressing at this time 
any opinion on the subject, there is 
enough in the second and fourth rea- 
sons to justify a rule to show cause why 
the decree should not be opened, and 
it is granted accordingly. 

To pro:cote the convenience of coun- 
sel, the court agreed, that the rule to 
show cause might be argued on briefs. 
These have been submitted, and have 
had careful examination and considera. 
tion. The rule to show cause why a 
re-hearing should not be had was ag 
ed on two allegations : 

1. That the court, sitting in suite, 
had no jurisdiction over the case. _ 

2. Because the defendants were pre. 





pared to prove, by newly discovered 
evidence, that the complainants’ patent 
had been anticipated. 

1. The question of jurisdiction was 
not raised in the pleadings, or adverted 
to on the final hearing. It has been 
suggested now in view of the recent 
decision of the Supreme Court, in the 
case of Root v. The Lake Shore and 
Michigan Railway Co., 21 Off. Gaz. 
1112. The learned counsel for the 
complainants, confounding the ques- 
tion with the one of the want of proper 
parties to the bill of complaint, has en- 
tered into a long argument to show 
that the objection comes too late. But 
it is never too late, at any time during 
the pendency of the proceedings, for 
the court to examine into its right and 
power to make a decree or enter a 
judgment ina case. In the Federal 
Courts, especially, where there is no 
presumption in favor of jurisdiction, 
but where it rests solely upon the facts 
which apper in the record of the suits 
(Ex parte Smith, 4 Otto 456,) it has 
long been the practice of the judges, 
at any stage of the proceedings, swa 
sponte, to decline jurisdiction and dis- 
miss the case, when the want of au- 
thority to act becomes apparent. They 
do not wait for the question to be 
raised by demurrer or answer or plea, 
or to be suggested by the counsel. 
And they pursue this course for obvious 
reasons. It is not merely a matter of 
the form of procedure. To entertain 
a suit in equity, when the party has a 
plain and complete remedy at law, is to 
deprive the defendant of his constitu- 
tional right of trial by jury. The late 
Justice Baldwin of this Circuit dis- 
cusses the subject with muci ability 
and research in the case of Baker v. 
Biddle, 1 Bald. 394. See also the 
more recent cases of Hipp v. Babin, 19 
How. 278; Lewis v. Cocks, 23 Wall. 





‘THE NEW JERSEY LAW JOURNAL. 


466; Dumont v. Fry, 12 Fed. Rep. 21. 

There are a number of subjects over 
which courts of law and equity have a 
concurrent jurisdiction, Notwithstand- 
ing the provisions uf § 723 of the Re- 
vised Statutes which prohibit suits in 
equity in either of the courts of the 
United States in any case where a 
‘plain, adequate and complete reme:ly” 
may be had at law, there remains a 
limited range of cases in which the 
jurisdiction continues to be exercised 
concuirently for the reason that the 
remedy at law, although existing, 
seems less practical and less efficient 
to the ends of justice and its prompt 
administration than the remedy in 
equity. Boyees’ Ex'rs v. Gruridy, 3 
Pet. 215. 

The single question which we have 
to consider is, have the complainants 
set forth such a state of facts as entitle 
them to equitable relief; or have they 
a plain, adequate and complete remedy 
at law ? 

In granting the rule to show cause, I 
stated these facts with sufficient full- 
ness to enable any one to understand 
the relations which the complainants 
sustain to the patent. Charles Spring, 
one of the complainants, was the ab- 
solute owner of the undivided one- 
half of the patent sued on from May 
12, 1873, to December 23, 1876, when 
he transferred the legal title to the 
Howe Machine Company, but reserved 
his interest in the damages and profits 
for all infringements anterior to that 
date. George E. Betton, the assignor 
of John F. Wood, the other complain- 
ant, owned the remaining half during 
that time, but when be assigned to 
Wood his title on the 21st of April, 
1879, he included in the transfer all his 
claims for damages and profits which 
had accrued to him before the date of 
the assignment, If he bad not includ- 
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ed these claims in the transfer, the 
action$ nevertheless would have been 
maintainable in the joint names of 
Spring and Betton, and they would 
have been entitled to recover the past 
damages for infringement within the 
period of time specified, although 
neither of the actors, when the suit 
was instituted, had any interest what- 
ever in the title to the patent. ‘ee 
Morse v. Marsh,.7 Wall. 515. 

But did Woodsacquire such an in- 
terest in the past damages and profits, 
by the assignment from Betton, that 
he could bring suit in his own name 
for their recovery ? 

Doubtless, he could not have fdone 
so, if the claim for damages had been 
divorced from the ownership of the 
letters patent, and had been assigned, 
independently of and not as an inci- 
dent to the title, Such a claim, stand- 
ing alone, is % mere chose in action, 
and at common law no suit could be 
maintained thereon in the name of the 
assignee, But such a difficulty has 
been remedied by’statute, in a’number 
of the states; and the provisions of 
§ 4,919 of the Rev. Stat. of U. S. seem 
broad enough to bring the present case 
within their scope and design, It is 
there enacted that damages for the in- 
fringement of any patent may be recov- 
ered by action in the case, in the name 
of the party interested either as pat- 
entee, assignee or grantee. Interested 
in what? Not merely in the title, but 
in the damages, and not’ as patentee 
only, but as assignee. If I am correct 
in this construction of the section, it 
is an answer to the labored agreement 
of the counsel for the complainants, 
that the court had jurisdiction on its 
equity side only, because the title of 
one of the complainants (Wood) was 
equitable and not legal. 

In order to show the right of com- 





plainants to an; injunction, and hence 
the{equitable jurisdiction’of the court, 
the; learned counsel invoked the princi- 
ple, so well settled in patent practice, 
that any person, to whom a part of a 
patent has been assigned,;may main- 
tain the suit alone for the protection of 
his own interest. Kerr on Inj, 404. 
The right of the partial owner will 
not be disputed, subject, nevertheless, 
to the limitation, that in such a case 
he must make bis copartners in the 
ownership defendants in the suit, which 
was not done here. We must take the 
case as we find it, and consider it in 
the light of what the parties have, in 
fact, done, and not in the light of what 
they mightjhave done. Wood's inter- 
est in the patent continued to the end 
of the term, and at any time before the 
expiration of its life, it ;may have been 
competent for bim, under the circum- 
stances of the case, to have gone into 
court in his own name, and to have ob- 
tained an injunction against future in- 
fringement. But he chose to pursue a 
different course. Dividing his interests 
by the date of the transfer from Charles 
Spring to The Howe Machine Com- 
pany, he commenced two suits—one in 
connection with Charles Spring, to re- 
cover the damages and profits arising 
from infringement during their joint 
ownership, and the other, in connec- 
tion with The Howe Machine Com- 
pany, for the{damages and profits from 
the beginning of their joint title to the 
tenth of May, 1880, when the patent 
expired. It is not necessary to deter- 
mine, until the question is raised, 
whether he was entitled to an injunc- 
tion in the last named suit or,not. But 
I cannot understand upon what prin- 
ciple one can be claimed in the former; 
none, certainly, is necessary to protect 
the rights of the complainants. Charles 
Spring has ceased to have any interest 
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in the patent, and everything that John 
F. Wood ought to have he can get in 
his suitin union with the Howe Ma. 
chine Co, for the infringement subse. 
quent to his purchase. 

An injunction is a preventive remedy, 
having reference to the future rather 
than the past, The complainants not 
being entitled to one in this case, and 
the provisions of the patent law giving 
to one to whom has been assigned, an 
interest in the damages for past in- 
fringement as incidental to the transfer 
of the legal title, the remedy of the 
action on the case, I am of the opinion 
that this court in equity has no juris- 
diction ; that the interlocutory decree 
heretofore entered must be opened and 
the bill of complaint dismissed ; but 
under the circumstances, without costs 
to the defendant. 


REMOVAL OF CAUSES—RE- 
MOVAL BY REASON OF 
SUBJECT MATTER. 


— 


Andrew Teas v. Andrew Allbright, et al 
In Equity 
Messrs. King & Woodruff for com- 


plainant. 
Messrs. A. Q. Keasbey & Sons and 
Joseph C. Clayton for defendants. 


Nrxox, D. J.: The bill was filed by 


Andrew Teas against Allbright, Ca-| 


hoone and Tompkins in the Court of 
Chancery of N. J. alleging that Teas 
bad assigned certain saddle-tree pat- 
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who owned many other patents, oun- 
cerning which which they had been in 
litigation at the time of the agree- 
ment with Teas, They insisted that 
the articles upon which Teas 
claimed royalty were not, in fact, made 
under his patents, but were made un. 
der the patents of Tompkins and oth. 
ers,and that they were not bound to 
pay any royalties for these articles, and 
that the complainant's claim for any 
further payment was only founded up- 
on the allegation that goods made un- 
der Tompkins’ patent were infringe- 
ments of his. The answer sets up that 
the State Court had no jurisdiction 
over the real question in the cause which 
was, in effect, a question of the in- 
fringement of patents, and also that the 
complainant’s suit would not lie, be- 
cause he bad an adequate remedy at law. 
A replication was filed, and the suit 
was removed to the United States 
Court. A motion was made to remand, 
but by stipulation between the parties 
that motion was not pressed, and the 
case came on for final hearing upon the 
bill, answer and proofs. Before any 
argument upon the merits, the defend- 
ants suggested that the pleadings had 
raised the question of jurisdiction, and 
insisted that the court could not try the 
suit in equity because the complainant 
‘had a complete remedy at law,referring 
to Sec. 723 Revised Statutes. The com- 
plainant’s counsel urged that this de- 





ents to Allbright and Cahoone upon an 
agreement to manafactare under them 
and pay him certain royalties, and 
praying for ap account and payment of 
the royalties due. The defendants by 
thar snswer admitted the agreement, 
but alleged that they had paid all 
royalties properly due upon articles, in 
fect, made underthe patents assigned ; 
thet since the agreement, they had 
formed « partnership with Tompkins, 


fence was waived by the stipulation 
| made at the time of the motion to re- 
mand, and insisted that if this objec- 
‘tion should be urged the court ought 
to remand the cause to the state court. 
Judge Nixon, after stating the plead- 
ings and the situation of the case, de- 
cided to remand the cause in the fol- 
lowing opinion : 

It is claimed that the removal was 
made under the act of March 3, 1875. 
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The fifth section of the act provides that 
“if in any suit removed from a State 
Court to a Circuit Court of the United 
States it shall appear to the satisfac- 
tion of said Cireuit Court, at any time 
after the suit has been removed there- 
to, that such suit does not really and 
substantially involve a dispute or con- 
troversy properly within its jurisdic- 
tion * * * the said court shall 
proceed no further therein, but shall 
dismiss the suit or remand it to the 
court from which it was removed, as 
justice may require.” 

The court, then, not only has the 
authority, but is charged with the duty, 
on its own motion, or at the suggest- 
ion of the parties, at any time, to dis- 
miss or remand a suit moved here 
from a State Court whenever it may 
appear that the dispute or controversy 
does not come within the provisions of 
the law. . 

Looking ‘carefully into the second 
section of the act, which sets forth the 
causes that are removable from the 
state to the federal courts, it is clear 
that the removal cannot be justified 
unless the matter in dispute between 
the parties has arisen “ under the laws 
of the United States,” 

The character of the controversy 
must be determined by the record, 
Turning to that, I find that the suit 
was commenced by filing a bill in the 
Court of Chancery of New Jersey, for 
an account of business transactions 
growing out of a written contract be- 
tween the parties. This contract em- 
braced the transfer or assignment of 
certain patents from the complainant 
to the defendants, Cahoone and Al- 
bright, and their agreement to pay a 
specified royalty from the profits of 
their business, on all goods mann- 
factured and sold which embraced the 
patented improvements. The grava- 





835 


men of the action was the failure of 
the defendants to perform their per- 
sonal covenants, and was not to vindi- 
cate any rights which had been vested 
in the complainant under a law of the 
United States. 

All rights that men have in patents 
are secured to them by federal laws, 
and all controversies which directly in- 
volve the validity of patents, or which 
are for the recovery of damages and 
profits for their infringements, are ex- 
clusively cognizable in the federal 
courts. This is elementary knowledge. 
But when a patentee sells out all his 
interest in the patent, how can any 
right remain which is secured to bim 
by an act of Congress? 

Some confusion on this subject has, 
doubtless, arisen from the fact that the 
courts of the United States have often 
exercised jurisdiction over contracts 
for license to use patented inventions 
granting relief to licensors where the 
licensees have failed to perform their 
covenants. But it will be found in all 
such cases that not only has the owner- 
ship of the patent been retained by the 
licensor, but the right of the licensee 
to use the patent has been conditioned 
on his performing certain acts or pay- 
ing certain royalties. Brooks & Mor- 
ris v. Stolley, 3 McLean 523, affords a 
good illustration of a case of this kind. 
The complainants were the assignees 
of the Woodworth planing patent for 
Hamilton county, State of Ohio, and as 
such, licensed the defendant to run a 
machine in that county, under a sealed 
contract, in which the licensee’s right 
to use the machine was expressly con- 
ditioned on his paying $1.25 for every 
thousand feet of boards planed, to be 
paid on Monday of each week, and fur- 
ther, that he should render an account, 
if required under oath, and also keep 
books to which the complainants should 
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have access, and in which all boards 
planed should be entered. 

After, complying with the contract 
for some time, by paying according to 
its terms, the licensee refused to make 
any further payments, although he con- 
tinned to use the machine, The bill 
was filed for an injunction restraining 
its farther use. Objection was raised 
to the jurisdiction of the court, but 
Mr. Justice McLean overruled the ob- 
jection on the ground that the suit was 
not to enforce the contract, but to 
secure to the licensor the rights in the 
patent which he had reserved, on the 
failure of the licensee to perform his 
covenants ; that his only authority for 
using the machine grew out of the con- 
tract, and that the court could not 
allow him to repudiate the contract, 
and still use the machine. “If,” he 
added, “the object of the bill were 
merely to enforce a specific execution 
of the contract, the Cireuit Court ol 
the United States could exercise no 
jurisdictionfin the case.” 

In Hartell v. Tilghman, 99 U.S. 555, 
an intimation is thrown ont, that Mr. 
Justice McLean went too far in this 
case in maintaining the jurisdiction of 
the courts of the United States, but 
we may safely concede all that is claim- 
ed, and then fiud ample ground for 
denying the jurisdiction in the present 
case. 

There is no pretence, in the present 
suit, that the complainant reserved any 
interest, absolute or contingent in the 
patents, which he assigned. He only 
retained certain royalties in the profits 
and the bill is filed to have an account 
taken of them. 

The case cannot be distinguished in 
principle from those of Goodyear v. 
Day. 1 Blatch. 565, and Goodyear and 
Judson vy. The Union Rabber Com- 
pany, 4 Bisteh 63. The last named 





case was very similar to the one under 
consideration in all its facts and aspects, 
except that the defendants were licen- 
sees, and not grantees. The owner of 
a patent granted a license, with cove- 
nants, that the licensee should pay cer- 
tain tariffs and keep correct accounts 
and permit his books to be examined, 
but there was no express provision that 
if the covenants were broken the rights 
granted should revert to the ‘licensor, 
A bill was filed by the licensor against 
the licensee, praying for a decree that 
the covenants should be performed, 
and for an injunction to prevent the 
use of the patent under the license un- 
til the covenants should be performed, 
The citizenship of the parties not giv- 
ing the court jurisdiction, the question 
was raised and argued whether the 
action could be maintained. 

It was held that the subject matter 
did not give a federal court jurisdiction; 
that the suit was not one to prevent 
the violation of any right of the licen- 
sor, secured by any law of the United 
States, but to prevent the violation of 
the rights secured by the covenants of 
the license, and that the court had no 
jurisdiction of the case. The reason- 
ing of the learned judge seems quite 
conclusive. “If,” says he, “in the use 
of the thing granted the licensee does 
not perform his covenants, although 
there is, by such non-performance, a 
violation of the rights of the patentee, 
such violation is not a violation of the 
rights of the patentee as secured by a 
law of the United States, but a viola- 
tion of his rights as secured by the 
covenants. He has, by the license or 
grant, parted witha portion of that 
which was secured to bim by the laws 
of the United States, and has, in lieu 
thereof, taken a right secured by a 
covenant, If a patentee parts with the 
whole right secured by his patent, 
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either for cash, or upon the purchaser's 
entering into a covenant to pay him a 
certain sum of money, or to do certain 
other things, the patentee has, after 
such sale, no right vested in him se-. 
cured by any act of Congress. A suit 
to enforce the covenant would not be 
a case arising under a law of the United 
States. The use of the whole thing 
sold cannot be a violation of any rights 
of the patentee secured by the laws of 
the United States, so long as the deed 
of sale remains in full force, for he has 
parted with all such rights. And when 
a portion of the right is parted with, 
the rule must be the same, as it re- 
spects such portion.” 

See also Blanchford v, Sprague, 1 
Cliff. 289 and Merserole v. The Union 
Paper Collar Company, 6 Blatch.356, in 
which the ground is distinctly taken 
that the subject matter of contracts 
made in relation to patent rights, does 
not give the. courts of the United St ites 
jurisdiction in suits to enforce them. 

But without dwelling upon these 
cases, determined in the subordinate 
courts of the United States, the Su- 
preme Court in Wilson v. Sanford, 10 
How. 99, put the question at rest by 
refusing to entertain jurisdiction of a 
suit which was brought by the grantor 
of a license to avoid a license on the 
ground that the grantee had not com- 
plied with the terms of the contract. 
As neither the citizenship of the par- 
ties, nor the amount involved in the 
litigation, gave the court jurisdiction, 
the only question was, whether it was 
“a case arising under any law of the 
United States, granting or confirming 
to inventors the exclusive right to their 
inventions or discoveries.” 

The court, speaking by Chief Justice 
Taney, said it was not such a case; 
that the dispute did not arise under 
act of Congress, nor did the decision 
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depend upon the construction of any 
law in relation to patents. “ It arises,” 
he continues, “out of the contract 
stated in the bill; and there is no act 
of Congress providing for or regulating 
contracts of this kind. The rights of 
the parties depend altogether upon 
common law and equity principles.” 

The ground for the removal alleged 
in the petition to the Chancellor was 
that ‘the suit arose under the patent 
laws of the United States, and that the 
substantial controversy was one de- 
pending upon the construction of said 
laws.” 

This view was, doubtless, taken be- 
cause the pleading and the evidence 
tend to reveal that the dispute between 
the parties arose about the manufac- 
ture and sale of certain saddle-trees 
and gig-saddles—the complainant in- 
sisting that they embraced the inven- 
tions and improvements of the letters- 
patent which he had assigned to the 
defendants, and they, in their turn, 
maintaining that they were not subject 
to the royalties and percentages of the 
agreement, because they were con- 
structed under other letters-patent in 
which the complainant never had ar in- 
terest. Questions of infringement and 
the construction of the claims of pat- 
ents were thus necessarily involved, 
and it was assumed that they could 
only be adjucated by the courts of the 
United States. 

But the decisions of the courts do 
not jastify any suchassumption. Thus, 
in Rich v. Atwater, 16 Conn. 409, 
where a bill was filed for a discovery, 
account and an injunction, and where 
the question of the validity of the Wood- 
worth patent was raised by the plead- 
ings, the Supreme Court of Errors of 
Connecticut held that though the va- 
lidity of a patent, when directly in- 
volved, was within the exclusive juris- 
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diction of the federal courts, yet when 
it came in question collaterally it was 
the proper subject of inquiry and adjud- 
ication in the state courts. 

In Middlebrook v. Brodbent, 47 N. 
Y. 443, the Court of Appeals of New 
York, after a very full argument, decid- 
ed that a state court had jurisdiction of 
an action founded upon a contract, al- 
though the validity of patent was in- 
volved therein. 

And in Merserole v. The Paper Col- 
lar Company, supra, Judge Blatchford 
held that a state court had jurisdiction 
to decree a license under a patent to be 
void ; and if, in the investigation, that 
court was obliged to inquire collater- 
ally into the novelty and validity of the 
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patent as a consideration for the li- 
cense, such inquiry would not deprive 
the state court of jurisdiction or con- 
fer it on a court of the United States. 

Being then clearly of the opinion 
that the removal here was without the 
authority of the law, I remand the 
cause to the state court, without any 
expression of judgment on the question 
whether the complainant has mistaken 
his remedy by proceeding in equity 
rather than at law. If that question is 
presented td the learned Chancellor of 
the state, I have no doubt he will give 
it a patient hearing and a wise deter- 
mination. 

The case is remanded with costs. 





COURT OF CHANCERY OF NEW JERSEY. 


SURFACE WATER — DRAINAGE— 
MUNICIPAL CORPORATION. 


Field v The Inhabitants of the Township of 
West Orange, Etc. 
[October Term, 1882.) 

Although there is no redress for an injury 
done by the diversion of surface water in 
the grading or regulation of streets, this 
doctrine cannot be applied so as to give 
license to municipal corporations to dis- 
charge the waters of streets upon private 
property without compensation. 

Bowlsby v. Speer, 2 Vr. 351, and Town of 
Union v. Durkee, 9 Vr. 21, distinguished. 
Bill for relief. On general demurrer. 
Mr. J. W. Taylor for demurrants, 
Messrs. J. W. & J. K. Field for 

complainant. 

Tue Cuancettor: The bill is filed for 
an injunction to restraih the defend 
ants from continuing to discharge the 
drainage of certain streets on his land 
to his injury. Part of the drainage is 
discharged on low land in the neigh- 





borhood of the complainant’s lan and 
part into a private ditch or drain run- 


ning through the land of the complain- 


ant and the low land just mentioned, 
by means of which discharge of the 
drainage on the low land and into the 
ditch his land is at times overflowed 
and thus irremediable damage is done 
him in the submerging of his land 
whicb otherwise would be drained by 
the ditch, and affecting injuriously his 
other property in the immediate vi- 
cinity by the large quantities of stag- 
nant water thus collected. When the 
complainant purchased his property 
through which the ditch runs, which 
was in 1873, none of the water from 
the streets in question was discharged 
into the drain, but it all passed off 
along the streets into two natural 
water courses. Since then, and from 
a time shortly after the complainant 
bought his land through which the 
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ditch runs, the defendants have caused 
the drainage to be as before stated dis- 
charged upon the low land and into 
the drain at complainant's land by new 
channels created by themselves for the 
purpose. They insist that they have 
the right thus to dispose of the water 
from the streets in the exercise of their 
municipal authority to regulate and 
grade the streets in question. But in 
the first place it does not appear, for it 
is not so stated in the bill, that the di- 
version complained of was made in 
the grading or other regulation of the 
streets. Assuming, however, that the 
diversion was caused by the alteration 
of the grade or in the regulation of the 
streets, it is quite clear that the de- 
fendants have no right to collect the 
water from the streets in a body and 
discharge it on the complainant's land 
to his damage or in the private drain 
running through it or on property ad- 
jacent to his*to the injury of his prop- 
erty. The cases on which they rely 
are Bowlsby v. Speer, 2 Vr. 351, and 
Town of Union, ads, Durkee, 9 Vr. 21. 
But those cases do not support their 
claim. In the former—a suit between 
private persons—it was held that the 
diversion of surface water to the injury 
of another's land was not an actionable 
grievance, and in the latter that where 
damage is done in that way by the 
grading of streets under competent 
authority there is no responsibility to 
the injured party. But the injury com- 
plained of in this case is not the result 
of grading or regulating the streets 
but is occasioned by the act of the 
municipal authorities in giving a new 
direction to the water from the streets 
for the purpose of conducting part: of 
it to the low lands near the complain- 
ants property and the rest to the 
private drain on his land. 

And though by our law there is no 





redress for the injury done by the di- 
version of surface water in the grading 
or regulation of streets, the doctrine 
cannot be applied so as to give license 
to municipal authorities to discharge 
the waters of streets on private prop- 
erty, thus condemning it to the use of 
the public without compensation. Such 
an application of the doctrine would 
not only be unreasonable but would 
sanction flagrant and manifest in- 
justice. 

A land owner has no right to cause 
by means of artificial trenches, or 
otherwise, the natural mode of dis- 
charge of surface water from his land 
on that of his neighbor to be changed 
to the injury of the land of the latter 
by conducting it by new channels in 
unusual quantities to or on a particu- 
lar part or parts of the latter land. 
Washb. on Easements 353; Aug. on 
Watercourses 108; Bellem v. Sackett, 
15 Bark. 96; Foot v. Bronson, 4 Lans. 
47. He has no right, for example, to 
build a bouse on his land and collect 
the rainfall in a gutter onit and dis- 
charge it by a spout on his neighbor’s 
land. In Foot v. Bronson, where the 
defendants to relieve their land from 
surface water deepened a ditch on the 
highway and thus caused an increased 
and unnatural flow of water through 
the surface drains of adjacent owners 
to the injury of their land, it was held 
that a mandatory injunction should 
issue to compel the defendants to fill 
up the ditch to its former level and to 
restrain them from lowering it again. 
The principle is applicable to munici- 
pal authorities charged with the 
duty of regulating streets. The 
law on that subject is well stated 
by Judge Dillon as follows: ‘ Authori- 
ty to establish grades for streets and 
to graduate them accordingly involves 
the right to make changes in the sur- 
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face of the ground which may effect 
injuriously the adjacent property own- 
ers ; but when the power is not excced- 
ed there is no liability, unless created 
by statute, and then only in the mode 
and to the extent provided for the con- 
sequences resulting from its being ex- 
ercised and properly carried into exe- 
eution. On the one hand the owner of 
the property may take such measures 
as he deems expedient to keep surface 
water off from him or turn it away from 
his premises on to the street; and on 
the other hand the municipal authori- 
ties may exercise their powers in re- 
spect to the graduation, improvement 
and repair of streets without being 
liable for the consequential damages 
caused by surface water to adjacent 
property ;” Dillon on Mun. Corp. § 798. 
The same learned and judicious author 
withbolds bis assent from the doctrine 
that corporate authorities by reason of 
their control over streets and their 
power to grade and improve them, have 
the legal right intentionally to divert 
the water therefrom to protect the 
streets and discharge it on the land of 
an adjacent proprietor, it may be to its 
destruction ; Id. § 799. The land own- 
er is indeed compelled to bear, if he 
cannot himself protect his property 
against them, the consequences natural- 
ly flowing from grading and regulating 
the street, but he is not compelled to 
submit to the destruction or injury of 
bis land by the intentional diversion 
of the water from the streets to and 
on his property for the benefit of the 
public. The municipal authorities have 
no right to single him out to bear, with- 
out compensation therefor, a public 
burden to the relief of the property of 
bis neighbors. The gross injustice of 
the contrary doctrine is so palpable as 
to render further remark superfiuons. 
In the case in band, however, as before 





stated, it does not appear that the in- 
jury complained of is due to the action 
of the defendants in grading or regu- 
lating the streets. Nor does it appear 
that they had any authority of any kind 
for their action. 

The demurrer will be overruled. 


WILL —BEQUEST—CONSTRUC- 
TION, 


Corlies v. Allen, et al., Exrs., et als. 
[October Term, 1882,] 

A testator bequeathed to his executors in 
trust for the benefit of his daughter during 
her life of the interest to be derived from 
the whole residue of his estate of every char- 
acter whatever: the residue to be kept at 
interest by the executor, and the same, or 
parts of the same, to be paid to her ‘‘ as 
she may need or require,” and after her 
death be given that residue, with ‘‘ whatever 
may have accumulated therefrom,” to cer- 
tain persons named. It was admitted that 
the daughter was of weak mind. Held, That 
the daughter was only entitled to so much of 
the interest as in the discretion of the execu- 
tors may be found necessary for her comfort- 
able support according to her condition in 
life. Lippincott v. Ridgway, 8 Stock. 526, 
distinguished. 

Bill for relief. On final hearing on 
bill and answer of executors. 

Mr. W. H. Vredenburgh for com- 
plainant. 

Mr. R. Allen, Jr., for executors. 

Tur Cuancettor: George A. Corlies, 
deceased, by his will gave and be- 
queathed to his executors, or the sur- 
viver of them, in trust, for the use 
and benefit of his daughter Hannah 

(the complainant) during her natural 

life, the interest to be derived from the 

whole residue of his estate of every 
character whatever, consisting of mort- 
gages, bonds, notes, and all other se- 
curities ; said residue to be kept at in- 
terest by his executors or the survivor 
of them, and the same, or parts of 
the same, pid to her “ as sbe may need 


or require ;” and after ber death gave 
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and bequeathed that residue, with 
“whatever may have accumula- 
ted therefrom,” to certain persons 
whom he named. The hearing is on 
the bill and answer of the executors, 
and the only question submitted is 
whether the complainant is entitled to 
the whole of the interest of the residu- 
ary estate, or only to so much thereof 
as in the discretion of the executors 
she may need for her comfortable sup- 
port according to her condition in life, 
The executors, according to their an- 
swer, have not paid to the complainant 
the whole of the interest, but as they 
allege have paid her from time to time 
since the testator’s death such sums of 
money as were necessary for her sup- 
port according to her condition in life 
and amply sufficient to maintain her 
without any work on her part ; and the 
executors allege in the answer that she 
is physically strong but mentally weak. 


The testafor clearly used the word “re- 
quire” as being substantially equiva- 
lent to the antecedent word “ need” 


with which it is associated. It is as if 
he had said, “as she may need or her 
necessities require.” In view of the 
admitted fact that the complainant is 
of weak mind, it is obvious that he did 
not use the word in the sense in which 
it was used in the will which was un- 
der consideration in Lippincott v. 
Ridgway, 3 Stock. 526, when the trust 
was to pay the interest to the testator’s 
daughter and so much of the principal 
as she from time to time, by writing 
under her hand and attested by two 
credible witnesses, should require of 
the trustees. Then the word was used 
in the sense of “demand.” 
the whole of the interest to the daugh- 
ter was absolute,and the gift of the 
principal conditioned only on her call- 
ing for or “requiring” it with certain 
formalities. Here the gift is not of the 


The gift of. 
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whole of the interest absolutely, but 
of the whole or such parts of it as she 
may need or require. Whether she is 
to receive the whole or only a part, is 
dependent upon her wants, and the 
executors are, in their discretion, to 
determine whether her necessities re- 
quire the whole or only part, and in 
the absence of mada fides on their part, 
this court will not interfere with the 
exercise of thvir discretion, 

That such was the testator’s inten- 
tion is further shown by the implied 
direction to accumulate the interest in 
the gift of the remainder in the residu- 
ary estate. At her death the whole of 
the residue “ with whatever may have 
accumulated ” thereon is to go to the 
children of certain persons whom he 
names, It is true that in Lippincott 
v, Ridgway the court held that a pro- 
vision that the “ accumulated interest ” 
go with so much of the fund as should 
remain undisposed of at the death of 
the life tenant of the fund, to her chil- 
dren, was not evidence of an intention 
ov the part of the testatrix to qualify 
the previous absolute gift of the inter- 
est to the tenant for life, but had ref- 
erence merely to the interest which 
might accrue after the death of the life 
tenant. In that case, however, the 
gift of the interest to the tenant for 
life was absolute. The direction was 
to pay her all the interest as it should 
become due, so long as she should live. 
Here the gift to the complainant is not 
of the whole of the interest absolutely, 
but of the whole or only such parts of 
it as she may need or require. Farther 
the testator in the previous part of the 
will makes provision by trusts to pay 
interest to his other daughter Eliza- 
beth and the complainant also, and in 
one of them (in favor of the former) 
directs that the interest of a fund of 
$10,000 be paid, without qualification, 
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to the beneficiary for life on her re- 
ceipt, and in the latter (in favor of the 
complainant) makes provision for the 
payment to the complainant after her 
sister's death of the interest, also with- 
out qualification, on $12,000 and in 
like manner of the interest on $3,000 
also, in addition, for life. The fact 
that in these bequests the gifts are ab- 
solute in terms is evidence that he in- 
tended to qualify the gift in the residu- 
ary clause by the language he used, 
that is he used the language in- 
telligently. 


ABSTRACTS OF DECISIONS. 


{ Read by the Chancellor at the October Term.] 

Pennsylvania R. R. Co. v. Ryerson. 
Specific Performance— Parties— Un- 
lawful Agreement.—The bill alleged 
that the complainant wishing to pur- 
chase a piece of land for the right of 
way and a depot, negotiated with Wm. 
Ryerson for the purchase of it, and he 
refused to sell them enough for this 
purpose except as a part of a larger 
tract. The complainants, being pro- 
hibited by law from buying any more 
" of the property than was necessary for 
railroad purposes, agreed with one 
Lewis that he should buy it and con- 
vey to the company the part it wanted, 
and the rest to one Babbitt, who had 
agreed to take it and pay for it, and 
that the company had advanced money 
to enable him to make the purchase. 
The bill alleged further that the Ryer- 
sons well understood that the purchase 
was made mainly in behalf of the com- 
plainant and that it was desirable that 
immediate possession should be had; 
also that it was agreed that a written 
memorandum should be signed on 
payment of $100; that the $100 had 
been tendered and that defendants had 
refused to execute a memorandum, 





alleging that they had sold the land to 
another person by the name of Dunn, 
The bill prayed for a specific perform- 
ance of the agreement as made with 
Lewis and for a conveyance of the farm 
to him accordingly, or for the convey- 
ance to the company of the part which 
it requires for the purposes described 
in the bill at a price proportionate to 
the price agreed to be paid for the 
whole property, and it prays relief 
generally. 

The parties to the suit are the rail- 
road company, sole complainant, and 
the Ryersons and Dunn defendants. 

The defendants demurred, assigning 
for cause of demurrer that Lewis and 
Babbit are necessary parties, and that 
on the statements of the bill the com- 
plainant has no such interest in the 
agreement as to entitle him to maintair 
the suit, 

Tue CHancetxor, delivering his opin- 
ion, said: It is obvious that Lewis is a 
necessary party. Viewing the case in 
the most favorable aspect to sustain 
this bill, (and indeed it is the only 
one in which it can be sustained) the 
company prohibited by law from mak- 
ing the purchase and seeking to evade 
the effect of the prohibition itself, 
bought the farm through Lewis as its 
agent, and though he was put forward 
as the purchaser it was merely as a 
subterfuge. Without passing on the 
merits of the case as thus presented or 
in any other point of view, but ignor- 
ing all objections except such as are 
discussed in the briefs, it is, as before 
stated, manifest that the bill cannot be 
maintained for want of Lewis as a 
party. He contracted in bis own name, 
and where an agent contracts in that 
way both he and his principal must be 
parties to a suit for specific perform- 
ance. Fry on Spec. Perf. § 148; Pom. 
on Con. § 485 ; Nichols v. Williams, 7 
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O. E. Gr. 63; Cope v. Perry, 2 J. & W. 
538. Persons are necessary parties 
where no decree can be made respect- 
ing the subject matter of litigation 
until they are before the court either 
as complainants or defendants, or 
where the defendants already before 
court have such an interest in having 
them made parties as to authorize 
those defendants to object to proceed- 
ing without those parties. Bailey v. 
Ingler, 2 Paige 235. Here the seller 
clearly has the right to have Lewis 
made a party. But Babbitt is not a 
necessary or proper party. The de- 
murrer will be sustained. 
Mr, J. W. Taylor for demurrants. 
Mr. L. Cochran for complainant. 
Reed v. Cumberland Mutual Fire 
Ins. Co. Hquity—Pleading—Demur- 
rer—Answer.—The complainant's bill 
was filed for discovery and relief alleg- 
ing that the defendant had issued a 
policy of instance to the complainant 
upon a store or dwelling house at At- 
lantic City, the destruction of the 
building as well as the policy by fire, 
the refusal of the defendant to pay the 
policy and the fact that by reason of 
the loss of the policy and insurance of 
its conditions the complainant was 
unable to frame a proper declaration at 
law. The bill contained various other 
allegations and prayed for discovery of 
the conditions contained in the policy 
which require further performance on 
the part of the plaintiff and discovery 
as to other matters stated in detail, and 
prayed for a decree that the defendant 
pay the amount of the loss. The an- 
swer contains various admissions and 
denials. Those especially in contro- 
versy appear sufficiently in the follow- 
ing abstract of the Chancellor's opinion: 
Tue Cuanortior, in delivering his 
Opinion, said: To consider the ob- 
jections, as to the demurrer on the 





answer for want of jurisdiction. The 
complainant objects to that demurrer 
on the ground that it can not be main- 
tained, inasmuch as by reason of the 
loss of the instrument under which he 
claims indemnity, equity is the appro- 
priate tribunal for the redress of his 
grievance, It is to be remembered that 
the question on this motion is not 
whether the demurrer can be sustained 
but whether it is competent for the 
defendant to insert such demurrer in 
his answer. The defendant may claim 
by the answer the same benefit that he 
would have been entitled to if he had 
demurred to the bill or pleaded the 
matter alleged in his answer in bar, 
but in such case it is only at the hear- 
ing of the cause that any such benefit 
can be insisted upon. He will, how- 
ever, then in general be entitled to all 
the same advantage of this mode of 
defense that he would have had if he 
had adopted the more concise mode of 
demurring or pleading; 1 Daw. Ch. 
Prac. 715; Wray v. Hutchinson, 2 M. 
and K. 225, 238,242 ; Milligan v. Mitch- 
ell, 1 M. and ©. 433, 447; Clark v. 
Flint, 22.Pick. 231 ; Ludlow v. Simond, 
2 Cai. in Err, 40. The demurrer in 
question, therefore, should be allowed 
to stand. 

The bill alleges that after the insur- 
ance had been effected the complainant 
built extensions and additions to the 
insured building greatly increasing 
their value. The defendant answers 
that as to them it has no knowledge 
except from the bill. Such an answer 
is not sufficient. The bill calls upon 
the defendant to answer according to 
its knowledge, information, remem- 
brance and belief. An answer merely 
denying knowledge and leaving the 
complainant to make proof is not a 
compliance with the requisites of good 
pleading in this respect. The defend- 
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ant should answer as to its information 
as well as knowledge. 

The answer admits the issuing of a 
policy, and states that for convenience 
the defendant annexes to the answer 
true copies of the application and polli- 
cy, which it prays may be deemed and 
taken to be a part of the answer, Itis 
insisted that this is not proper plead- 
ing. The bill asks for a particular dis- 
covery as to the policy and its con- 
tents: it certainly can be no ground of 
objection that the defendant make dis- 
covery by annexing a copy of the docu- 
ment to its answer, and making it a 
part thereof by a reference thereto. 

The next objection is that the de- 
fendant denies literally, and as a whole, 
the important statement contained in 
the bill, that the complainant desired 
to procure additional insurance on the 
buildings as improved, and that the 
defendant assented thereto, and by its 
agent directed him to whom to 
apply for such additional insurance, 
and that he in obedience to the agent’s 
directions obtained'such insurance. It 
is a requisite of pleading. If the fact 
be laid to be done with divers circum- 
stances, the defendant must not deny 
or traverse it literally, as it is laid in 
the bill, but must answer the point 
and substance positively and certainly. 
Gres. Eq. Evid. 24. It will have been 
seen that in this case the statement of 
the bill is that the complainant desired 
more insurance, and notified the de- 
fendant of it ; that the latter consent- 
ed to the obtaining of more insurance, 
bat declined to take it itself, and by 
its agent directed the complainant 
where to obtain such additional insur- 
ance. The answer responds that all 
of this statement is untrue, but it does 
not say that no part of it istrue. It 
proceeds to say, indeed, that the 
additional insurance was obtained with- 
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out its knowledge, consent, or approv- 
al, but wherever there are particular 
precise charges they must be answer- 
ed particularly and precisely, and not 
in a general manner, although the gen- 
eral answer may amount toa full de- 
Story’s Equity PI. 


nial of the charge. 
§ 851. 

The Chancery, after stating and dis- 
posing of several other objections, con- 
cluded his opinion as follows: “The 
result is that the objections, made to 
the form of the answer because the de- 
nials brought under the consideration 
of the court are upon knowledge alone, 
are sustained, as is also the objection 
made as to the mode of answering the 
statements of the bill as to the consent 
of the company to the additional in- 
surance and the circumstances under 
which it was given. The rest are over 
ruled. The complainant is entitled to 
the costs of the motion.” 

Mr. J. J. Crandall for complainant, 

Mr. W. E Potter for defendant. 

Trustees of Union M. E. Church of 
South Camden v.Wilkinson. Wid/--Jur- 
isdiction—- Practice—- Charity.—Bill for 
relief of final hearing on pleadings and 
proofs. The bill was filed by two in- 
corporated churches in Camden to ob- 
tain a construction of a codicil to the 
will of Mrs. Mary Ann Folwell, which 
it is claimed imposes a charge on thut 
city in favor of each of them for the 
benefit of their poor members and also 
for an account of rents and profits. 
The codicil bequeathes to the two 
churches $5,000 each to be secured as 
by bond and mortgage on certain 
buildings with legal interest after a 
certain time, said interest to be strict- 
ly applied and distributed to the poor 
members of said churches forever, and 
noting else. 

The answer sets forth many differ- 
ent defenses, those which it is neces- 
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sary to notice aro the following : That 
the codicil was not duly executed. 
That the testatrix when it was signed 
was not possessed of testamentory ca- 
pacity. That it was obtained by fraud 
upon her, and that the gift in question 
is invalid, 

The Onanoettor: Feld, that the 
questions raised by the answer as to 
the validity of the execution of the 
will, in the capacity of the 
testatrix and the existence of un- 
due influence are not to be tried in 
this suit, citing authorities, and dis- 
tinguishing Lynch & Clements, 9 C. 
E. Gr, 431; but that this court will in 
a proper case refrain from granting re- 
lief based upon the validity of the in- 
strument, until proper opportunity was 
had to test the question in the appro- 
priate tribunal. The difference in this 


case on these points is a mere appeal 
from 


the Surrogate to this court. 
After reviewing the evidence on these 
points the Chancellor said: In view of 
the fact that the devisee of the prop- 
erty under whom the defendant claims 
not only did not contest the codicil but 
offered it for probate and swore to its 
genuineness, I do not think it advis- 
able to stay the proceedings here to 
enable the defendant to litigate the 
question of the validity of the codicil. 
It was also held that there was no mis- 
joinder of complainants. When a bill 
is filed to obtain the benefit of a charge 
of legacies on an estate all legatees 
whose legacies are so charged should 
be made parties. An objection on this 
ground is too late when made for the 
first time on final hearing unless the 
court finding itself embarrassed by the 
misjoinder should see fit to entertain 
the objection. It was held also that 
the gift is a valid charity, citing cases. 
It is a gift to the church for the benefit 
of the poor. It need not be said that 


kd 
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one of the objects of a Christian church 
is to relieve the physical wants of the 
poor, and that the poor of the particu- 
lar society are special objects of such 
charity to its members. J/e/d, also, 
that.the form of the gift was sufficient 
to create a charge on the land. 

Mr. James EH, Hays for complain- 
ant. 

Messrs,M. B. Taylor & J. J. Cran- 
dall for defendants, 

Mathirz v. Day. —Creditor's Bill.— 
Creditor’s bill on a rehearing of its 
final decree dismissing the bill made 
on the advisory opinion of Vice Chan- 
cellor Dopp. 

The CHancettor, reviewing the testi- 
mony, sustained the decision of the 
Vice Chancellor. 

Mr, J. W. Herbert for complainant. 

Mr. B. U. Chetwood for defendants. 

Hoboken Bank for Savings v. Beek- 
man,—Creditor’s bill on rehearing of 
final decree. The case on the former 
hearing was reported in 6th Stewart 
56. Part of the evidence was not be- 
fore the court, but was inadvertently 
omitted from the record. It relates to 
incumbrances on the property in ques- 
tion, That evidence was now before 
the court, and there was also addition- 
al evidence as to the age of William 
Beekman, 

The CHANCELLOR, on reviewing the 
evidence, sustained the former decree, 
He distinguished Frifield v. Gaston, 
11 Withrow (Iowa) 218, and relied up- 
on Sayre v. Fredericks, 1 C. E. Gr. 
205, ani Morris Canal v Stears, 8 C. E. 
Gr. 414 and 8. C. 9 C. E. Gr. 588. 

Cornell v. Levinson.—Creditor’s bill 
on Final Hearing.—The Cuancertor 
held that the judgment by confes- 
sion obtained by the defendant was 
founded upon an actual debt. That 
the sale wis valid, and that the 
evidence was not sufficient to impeach 
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either the judgment or the sale for 
fraud, 
the defendant in leaving the goods in 
the hands of the judgment debtor af- 
ter the levy was not, under the cir- 
enmstances, evidence of fraud, because 
the proceeds were all accumulated for, 
and the judgment debtor remained in 
charge under an express agreement for 
his services, 

Messrs. Wallace B. Seudder and 
Charles F. Hill for complainant. 

Mr. S. Kalish for defendants. 

Martin v. The N. Y., S. & W. Rail- 
road Company. — Reformation of deeds. 

Specific Performance.—The bill re- 
cites that in consideration of the pay- 
ment of certain moneys and giving 
a free pass for himself over the rail- 
road for life, and the undertaking on 
the part of the receiver of the former 
company to build and maintain certain 
fences, the complainant agreed to con 
vey certain lands. That the complain- 
ant executed a deed which contained a 


covenant in regard to the fencing, and 


gave it to bis attorney to deliver on re- 
ceipt of the money. That the receiv- 
ers persuaded the attorney to strike 
out the clanses relating to the fences 
on the assurance that they would, in 
consideration of delivery of the deed, 
agree that they and their successors 
would maintain the fences. The bill 
prays reformation of the deed and 
specific performance of the agreement 
in regard to the life pass as well as the 
fencing. 

Tse Czascerior beld that the deed 
might be reformed and specific per- 
formance decreed so far as the cove- 
nant in regard to fencing was concern- 
ei The mistake it is sought to correct 
was not m omitting to insert a cove- 
nant, but im striking it out of the deed 
after it had been executed by the com- 


plainant and the striking out was done 
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not by the complainant, but by his 


Held, also thst the conduct of |attorney without bis consent and on 


jthe assurance of the grantee that the 
covenant would have the same effect if 
The 
argument, however, in regard to the 
It was 
‘a mere verbal assurance of the Receiv- 


iit were not inserted in the deed. 
‘life pass was not in the deed, 


‘ers so far as their successors were con- 


| cerned. The demurrer is tou extensive ; 
f 
it will, therefore, be overruled with 


leosts. 

Outcalt v. Appleby et als., Execu- 
tors.— Bill for construction of will 
and directions.—Decree for an account 


‘and an inquiry as to the advisability of 


selling the unproductive real estate. 
Opinion by the Caancettor. 

Kendall v. Kendall.—Bill for relief, 
filed by executors, praying for direc- 
tions. Opinion by the Caancen.or. 

Harrison, adm., v. Farrington.— On 
demurrer to bill for account, Demur- 
rer overruled with costs. 

PREROGATIVE COURT. 

Dale v. Dale-—Decree of the Or- 
pbaos Court reversed and will admit- 
ted to probate. The evidence of fraud 
and incapacity held insufficient. Costs 
ind counsel fees to be paid out of the 
estate. 


EASEMENT—INJUNCTION— BILL 
TO QUIET TITLE. 


Kana v. Bolton. 
[Opinion Filed Sept. 2, 1882.) 

One who has had uninterrupted use of a right 
of way for forty years is entitled to an in- 
junction aud a decree establishing title against 
one who has interfered with the use of the 
way by erecting a building across it, and 
this right is independent of the act to quiet 
titles. Rev. p. 1189. 

The complainant is not estopped from assert- 
serting this right by the fact that he has 
once offered to purchased the alley over 
which the way runs. 


Messrs. M. Force and 
Gourley for complainant. 


W. B, 
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Mr. S. Tuttie for defendants. 


Bill for relief. On final bearing, 
on pleadings and proofs. 

Tur Cuancettor: This is a bill for 
an injunction and to quiet title. In the 
latter aspect it is filed under an act 
“ to compel the determinstion of claims 
to real estate in certain cases, and to 
quiet the title to the same,” Rev. p. 
1189. The object of the injunction is 
to restrain the defendants from pre- 
venting the use by the complainant of 
an alley way leading from his lot in 
Paterson over the lot of the defendant, 
Edward Bolton, to Hamburgh avenue. 
The complainant's lot lies directly in 
the rear of Bolton's, which abuts upon 
it; and the alley, which is three teet 
wide by about eighty feet in length, is 
at the side of Bolton's lot, and is the 
only means of ingress and egress to 
and from the complainant’s lot to the 
street, On the latter lot is a dwell- 
ing house which appears to have been 
built about forty years ago. The com- 
plainant lives in it with bis family, 
The bill seeks to quiet the title of the 
complainant to the alley way which 
Bolton completely shut up just before 
the beginning of the suit, and also to 
a part of the complainant's lot, the ti- 
tle to which, according to the bill, is dis- 
puted by Bolton, who claims to own it- 
As to the latter matter it appears that 
the defendants do not dispute the com- 
plainant’s title to his lot as described in 
the bill, but there is a dispute between 
them as to location thereof. This 
question of location is not raised by the 
pleadings, and does not affect the 
question of right to the alley way. 


As to the alley it appears clearly that 
it has been used as a way from the 
complainant's lot to Hamburgh avenue 
from the time when the house on com- 
plainant’s lot was built, which, as be- 
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fore stated, was about forty years 


ago. 

There is no dispute on this point, 
It also appears that the right of the 
owners of the complainant's lot to the 
use of the alley was never disputed un- 
tila few days before the filing of tbe 
bill, which was in April, 1881, The 
complainant’s lot was bought by bis fa- 
ther ; part of it in 1843, and the rest 
in 1849, His father died seized of the 
property in fee in, 1853. His widow, 
the complainant’s moter, died in 1878, 
and in 1879 the complainant, to whom, 
and his sisters,the property descended, 
became the owner of the entire prop- 
erty, Bolton’s property was conveyed 
to him in 1865 by Alexander Davidson, 
who bought it a few days previously. 
In 1871 Bolton built an addition to bis 
house. The addition was built over 
the alley, leaving a clear space of about 
six feet high under it, which, after that 
time, was used as part of the alley. A 
side door of Bolten’s house opens on 
the alley. Bolton appears to have 
been actuated by hostility to the com- 
plainant (with whom he was at enmity 
at the time) in closing the alley. He 
closed it at the inner entrance of the 
alley under the addition. The com- 
plainant, and those under whom he 
bolds, have used the alley for about 
forty years as {he means of ingress and 
egress to and from bis property to the 
street, and they bave bad no other. 
There has been, and is no other. 
Their enjoyment of it appears never to 
have been interrupted or obstructed 
until April, 1881, when it was inter- 
rupted by Bolton, as before mentioned. 
Such a user creates a presumption of 
right. Lehigh Valley R. R. Co. v. 
McFarlan, 14 Vroom 605; Washburn 
on Easements, § § 70, 71. 


It is urged however on the part 





of the defendants that the complain- 
ant is estopped from claiming this 
right, because in 1865, after Davidson 
bought the Bolton property, he of.- 
fered to pay Davidson $100 for the 
privilege of the alley, an. Bolton 
testifies that before and about the time 
he got his deed for his lot (he says he 
first saw the complainant the night be- 
fore he bought the property) the com. 
plainant asked him to sell the right of 
way for his mother, and that he re. 
fused, saying that he would not shut 
up the alley so long as the complain- 
ant’s mother lived, should he own the 
property so long. He says, it may be 
added, that he did not know of the 
offer to Davidson, In all this, how- 
ever, there is no evidence of anything 





except an effort on the part of the) 
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ant were made during the three: or 
four days that he owned the 
Bolton lot, and therefore after he (Da- 
vidson) had become the owner of that 
lot. He testifies that the alley way 
existed thirty-seven or thirty-eight 
yoars ago, and was “ the proper course 
into the yard.” When Bolton built the 
addition to his house in 1871 he re- 
cognized the claim of the owners of 
the complainant's lot to the right of 
way by so building as not to interfere 
with the enjoyment of the right. The 
complainant is entitled to relief at the 
hands of this court in respect to the 
alley, and that too irrespective of the 
act to quiet title before referred to, 
Shivers v. Shivers, 5 Stew. 578. The 
complainant's right is commensurate 
with and measured by the use. /did. 


complainant (who then owned only an | His claim appears to be an unobstruct- 
equal undivided one-fourth interest in led right of way to and from his lot 


his lot) to secure by grant of deed the | over a strip of three feet wide along the 
title to the right of way. Neither he| whole Jine of Bolton's lot at the east- 
nor those under whom he claims ap-/erly side thereof. 

pear to have declaimed the right at) He has established such right and 
any time or admitted that they had no/ there will be a decree accordingly and 
right to it, and the answer does not | & perpetual injunction, with costs. 
allege that he or they ever did so.| There will also be a decree establishing 
Moreover, they or he were constantly | his title to his lot by and according to 
in the use of it. It was an apparent|the description set forth in the bill. 
and continuous easement, of which| The defendants not only have not dis- 
Bolton bad notice when he bought his | claimed, but they have neither taken 
property. When Bolton bought his| any notice of nor made any reference 
property his mother-in-law lived on it. | to that matter in the anawer, and they 
Davidson, though he owned the Bolton | have not attempted by proof to deny 
lot only four days, was acquainted with | such right on bis part, though as be- 
the premises and knew of the existence | fore stated, they do dispute the loca- 
of the alley way. He says he bas/tion, but that question, as previously 
known it for about forty years. He!remarked, is not presented by the 
also says, it may be remarked, that the | pleadings. 

offers made to him by the compluain- 
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INFERIOR COURTS OF NEW JERSEY. 


DEAFNESS OF JUROR, 


Conover v. Jones. 

{t is a good ground for a new trial that one of 
the jurymen was so deaf as not to have been 
able to hear material parts of the evideace, 
but the moving party must satisfy the 
court upon this point. Itis not enough 
that he did not hear some of the evidence 
which was spoken in alow tone. It must 
be shown that evidence he could not hear 
was material. 


Messrs. J. N. Stratton and Joseph 
HT. Gaskill for the motion, 

Mr, R. Sooy, contra. 

On rule to show cause, ete. 

Parker, J.: The only reason assign- 
ed by defendant's counsel, why a new 
trial of this cause should be bad is, 
that one of the jurymen before whom 
the cause was tried was deaf. 

It seems that no one connected with 
the trial of the cause was aware before 
the jury was impaneled, or during the 
progress of the trial, up to the taking 
of the verdict, that Mr, Moore, the 
juryman in question, bad any infirmity 
of hearing. 

In taking the verdict the defendant 
requested that the jury be polled, and 
in answer to the clurk who polled the 
jury, Mr. Moore did not seem to un- 
derstand the questions asked him ; but 
whether this was caused by imperfec- 
tiou of hearing, or because of nervous- 
ness arising from inexperience in the 
business and forms of court proceed- 
ings, was not known. 

The testimony taken under the rule 
reveals the following state of facts: 

The hearing of Mr. Moore was not 
good; some of the witnesses spoke in 
a low tone of voice; when the jury 








were polled Mr, Moore did not at first 
answer, but put bis hand to his ear as 
if intently listening. 

Mr. Moore was affirmed and gave 
evidence under the rule without objec- 
tion. He says, in substance, that he 
cxnnot say that he heard all the evi- 
dence ; that some of the evidence was 
given in a low tone of voice, and he 
did not catch the exact words, but he 
was satisfied with what he heard. 

On cross examination Mr. Moore 
says, “ My hearing is somewhat im- 
perfect. I bought an ear trumpet, but 
never used it. I brought it up to 
court the first day, but I found I could 
hear without it by placing my hand to 
my ear, I bought the trumpet a week 
before court to improve my hearing ; 
my hearing is aided by putting my 
hand te my ear; by putting my hand 
to my ear I can hear and understand 
conversation spoken in a usual tone of 
voice,” 

The presumption is, that a juror duly 
drawn and impaneled is competent, and 
a verdict will not be set aside unless 
his incompetency be _ satisfactorily 
proved. Hilliard on New Trials, page 
154, § 3. 

The record of a verdict implies a 
unanimous consent of the jury. Hilliard 
on New Trials, p, 157, note (a). 

The burthen is upon the defendant 
to show sufficient cause to set aside 
this verdict. The evidence is, that the 
juror was not absolutely deaf but some- 
what hard of hearing. He could hear 
ordinary conversation by putting his 
hand to his ear. He bought a trumpet 
to aid bis hearing, but found he could 
hear without it, and therefore did not 
use it. 





If I were satisfied that the juror was 
so deaf as not to be able to hear the 
material parts of the evidence I would 
set aside the verdict, because a party 
is by law entitled to twelve competent 
jurors. But it is incumbent on the 
defendant to satisfy the court that 
such was the fact. Mr. Moore says 
frankly that some of the evidence was 
given in a low tone of voice, that he 
did not catch some of the words. What 
the words were he did not catch does 
not appear. 

In the examination of this witness 
under the rule to take testimony, all 
the evidence taken in the cause should 
have been read over to him and the 
witness asked what parts he heard and 
what parts he did not hear. It may be 
that the words spoken in a low tone of 
voice at the trial,and not heard by 
witness, did not materially bear upon 
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the issue, Where there is only a par- 
tial infirmity of hearing, this course 
should be pursued to jastify the court 
in overturning the verdict, 

There are but few trials where all 
the - witnesses speak in so loud and 
clear a tone of voice as to make every 
word distinctly understood by all the 
jurymen. In such cases it would not 
do to set aside verdicts unless the 
parts alleged not to have been heard 
were clearly distinguished by the evi- 
dence taken under the rule, 

In this case it is shown that the 
juror has some infirmity of hearirg, 
but it is not shown that it extended so 
far as to incapacitate him, 

The verdict is not, in my opinion, 
against the weight of evidence. 

The motion for a new trial is refused 
but without costs. 





MISCELLANY. 


THE HOUGHTON TRIAL. 


| Houghton asserted his innocence and insisted 
lon atrial. The Government moved the trial 
The case of the United States v. Charles H. | of the indictments found in September. The 
Houghton has just been concluded in the U. | defendant insi-~ted on being tried on the first 
S. District Court after a trial occupying twelve alone which reiated only to one voucher dated 
days. A system of outrageous fraud and for-| in September, 1879. ‘The Government intro- 
gery in the office of the collector at Perth duced evidence relating to this alone and col- 
Amboy was revealed on the trial, extending laterally to other transactions at nearly the 
over the entire period of Mr. Houg!ton'’sterm sametime. The defence opened the door to 
of office. The defendant was appointed col- an examination of the collector’s affairs from 
lector of the Perth Amboy District in 1875, the beginning to the end of his term. 
having been previously employed in the New, The charge was that the collector obtained 
York Custom House. His deputy was J. money for the hire of row boats upon a false 
Kearney Smith. They were both gallant pay roll, which he knew to be false, and which 
soldiers during the war and Houghton lost a/ purported to be signed by men not to have 
leg in one of the battles in Virginia. Hough-|done the work. It appeared on the trial that 
ton was very popularand had many warm | this was done systematically during the whole 
friends among the members of the Grand/term of his office, and that be had drawn 
Army of th- Republic. | $1,200 a year for boat hire when the real ex- 
Both Houghton and Smith were indicted at | penses were only about $300. It al-o appeared 
the June Term and at the Sep‘ember Term, | that the signatures to these vouchers, and to 
1882, for obtaining money by means of fal<e the accompanying affidavits were foryed. 
vouchers. Smith confessed the whole matter. | On the cross examination it was shown that 
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the frauds had been begun by Deputy Kearney 
Smith at the beginning of the Collector's term 
in 1875. The defendant admitted that he had 
included incidental expenses as boatmen’s 
wages: that he had employed his brother and 
* nephew as boatmen by the month, and had 
omitted their names from the pay rolls. It al- 
80 appeired from the vouchers in the Collec- 
or’s own handwriting, that the signature of A. 
B. Smith was forged by the defendant and pur- 
ported to have been sworn to before lim. 
Vouchers purporting to be signed and sworn to 
before the Collector by his brother appointing 
the latter temporary inspector under different 
nawes were produced. They set forth that 
his brother had done work upon twenty-four 
different vessels. These, it was shown, were 
entirely false and fraudulent. The brother 
hims lf, offered as a witness by the Collector, 
stated tht he had done no work upon any of 
the vessels, and at the date of two affidavits 
signed by him he was in the woods in Michi- 
gan, and that none of his family knew where 
he was. From these vouchers it appeared 
that the brother was paid $296 for work that 
he never did. 

The jury was out asbort time and brought 
in a verdict of guilty, recommending the de- 
fendant to the mercy of the court. 

Mr. A. Q. Keasbey, U. 8. Attorney, ap- 
peared for the prosecution. 

Mr. Wm. Me Sherryand Mr. A. V. Schenck 
for tue defendant. 





NOTES OF EXCHANGES, 

The American Law Register for October 
contains an article on the Right to Counsel 
in a Criminal Case by Hampton L. Carson, 
and the following cases witu notes: Goddard 
v. O’Brien. Accord and satisfaction. How- 
ard vy. Park. Trade-mark, name of Firm. 
Hesketh v. Murphy. Trust, Charity. Jones 
v. Jones. Insanity, Delusion. Larned v. 
Griffen. Exemption from Arrest. 

The Southern Law Review for August— 
September contains articles on Service of Pro- 
cess upon Corporations, Conditional Sales 
and Sales upon Installments when the 
Title is Returned, Compromise by Attor- 
neys and Counsellors ; The Missouri Judi- 
ciary Constitutional Amendment. 

The leading article in the Oriminal Law 
Magazine for September is upon the Argu- 
ment of Counsel in Criminal Cases. Among 





851 


the cases reported in full is Guiteau v. The 
United States, the opinion of James, J., in'the 
Supreme Court of the District of Columbia on 
the question ot jurisdiction, and the opinion 
of Bradley, J., on the application for a habeas 
corpus. 

The Century for November contains a 
thoughtful article on the trial by jury under 
the title ‘‘ Ils the Trial by Jury a Failure?” 
It exhibits in » very striking mavner the de- 
fects of the system 2nd urges the adoption of 
some plan by which cases may be tried before 
men who had experience in hearing cases. It 
suggests that trials shall be had before the 
trained judges who now form the Court of 
Appeals, and that appeals shall be abolished, 
The trial by jury, however, finds an earnest 
advocate in Mr. Craig Biddle in his lecture 
upon the Study of Law before the students of 
the Law Department of the University of 
Pennsylvania on Oct. 2d, 1882, reported in 
the Legal Intelligencer of Oct. 18th ; and there 
is an ariicle on the Advantages of the Jury 
System in the November number of the 
North American Review. 

The American Law Review for November 
contains the following articles: Charter Par- 
ties. by Orlando F. Bump. Conflict between 
State and Federal Authorities, by J. B. Heis- 
kell and Three Kinds of Law Books, by Chas. 
W. Storey. 


BOOK NOTICES. 


Hep ror Townsurp OFFIcers, containing an 
orderly arrangement of those statutes and 
parts of statut.s of New Jersey which relate 
to township officers, of extracts from the 
decisions of the New Jersey Court, and of 
such legal forms as township officers need 
most frequently to use. By William M. 
Lanning, Attorney at Law. Trenton: Mc- 
Nellish & Quigley. 1882. 

This bovuk will prove very useful for lawyers 
as well as township officers. It embraces mat- 
ters which freqaently arise in the practice of 
attorneys in the country and sometimes in 
city practice. It includes for example the 
law relating to animals, to fences, to elections, 
to township taxes, to the poor, to roads, to 
bastards, to disorderly persons and many oth- 
er things. The compilation has been carefully 
made. 


DestincTIon oF Our Natura Law By CopirFi- 
cation, by J. Bleecker Miller. Das Englische 
Recht und das Roemische Recht als en- 
guisse Indo-Germanescher Volker, von J, 





Bleecker Miller. New York: E. Steiger 
& Co, 1883, 


Tue Law or Svsroaation, by Henry NV. Shel- 
don. Boston: Soule and Bugbee, 1882. 
(Calf 8vo. pp. 827.) 

We are glad to see a new treatise on this 
important and difficult subject. The author's 
object is to state the principles established by 
the English and American courts. Dixon's 
work in 1882 dealt more with the doctrines of 
the civil law. The first chapter contains a 
clear statement of the general principles and 
the subsequent chapters apply them in detail 
to the various matters to which the doctrine 
is applicable. The rights of insurers to the 
securit’es of the insured distinguished from 
subrogation proper and there is a valuable 


discussion of the rights of mortgagees with | 


reference to insurance. 


Joproran Crrrictsms anp CrraTrons. 


of American and English cases which have , 
been affirmed, applied, commented on, com- 
pared, changed by statute, denied, disap- 
proved, distinguished, doubted, explained, 
followed, limited, modified, not followed, 
opposed, overruled, questioned, reconciled, 


reversed, or otherwise criticised, or cited in | 

reported decisions of the American, English, 

Canadian and Nova Scotian courts. Vol. I, 

covering the decisions published during the 

year 1881, by Stewart Rapalje and Rodt. L 

Lawrence. Jersey City: Frederick D. Linn 

& Co. 1882. 

We have quoted the long title of this book 
in full because it describes minutely what the 
purpose of the series is. Every lawyer who 
is in the habit of lookiug for all the latest de- 
cisions that have been made anywhere upon 
the subject in hand will appreciate the value 
ofa book like this. The easiest and surest 
way to fied the latest decisions on any subject 
is to look for citations of the leading cases 


upon it, and it is of great importance to know | 


that the decisions you have found have or 
have not been modified by late cases. 

The value of the book of course depends 
upon its thoroughness. 


perience of the compilers. 
admirably adapted to the purpose of the work. 


= Law or Burtpoxe Assoctations, being a 
the Principles of Law Appli- 
cable to Matual utual and Co-operative Building, 


A Table | 


| ungrammatical or even unintelligible. 


Of this we can not) 
yet judge except from the character and ex-| 
The printing is/| 
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Homestead, Saving, Accumulatin 
and Fund Associations, Benefit Suilding 
Societies, etc., in the United States, by @. 
A. Endlich, Jersey City: Fred. D. Linn 
& Co. 1882. 


This author has spared no pains and has 
made this a valuable book for those who are 
interested in this special subject. There have 
been several English books written upon this 
‘subject, Barry, Davis, Pratt, Scratchley and 
Brabrook, but the American law is peculiar 
to itself and we know of no other American 
treatise. 


A TREATISE ON THE ORGANIZATION, CusTopy 
AND CONDUCT OF ./URIES, INCLUDING GRAND 
Jurtes, by Seymour D. Thompson and Ed- 
win G. Meriam. St. Louis, Mo.: William 
H. Stevenson. 1882. 

This is a treatise on an important subject 

that has not been thoroughly discussed before. 
The purpose is to put into convenient shape 
the large body of case and statute law on the 
organization and the custody and conduct of 
trial juries and the organization, powers and 
proceedings of grand juries. It bears the 
marks of very great care, and Mr. Thompson 
has already earned for himself the reputation 
of an authority on the subject to which he de- 
| votes his attention. We may speak further of 
the book after a careful examination of it. 


A TREATISE ON THE Law oF CONTRACTS OF 
Marerep Women, by Join F. Kelly. Jer- 
sey City: Fred. D. Linn & Co. 1882. 


Mr. Kelly’s statements of legal principles 
are concise and usually correct, and he has 
made a good summary of a complicated sub- 
ject. The literary style, however, is bad. 
The sentences are often clumsy and sometimes 
What 
for instance does this mean? We think we 
can guess, but we do not like puzzles in a law 
bouk: “ Jt is to be appropricted to her per- 
sonal expenses and ornament, and is not at her 








| absolute disposal like her separate estate, and 


|expended during coverture or within a year 
thereafter.” 


We have received in pamphlet form the ar- 
| ticle by Rowland Cox which appeared in the 
August number of the American Law Review, 
entitled the Reissue _Question : The De- 
cisions of the last Term of the Supreme 


Court. 








